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Taxation of Gains or Profits from Sale of Shares:

Section 10(1)(g) Singapore Income Tax Act

GBU v Comptroller of Income Tax [2017] SGITBR 3

This is a summary of a recent 2017 tax case in which our tax consultant, Mr Liu Hern Kuan of Tan Peng Chin LLC,

won a client’s case against the Singapore Comptroller of Income Tax. In this case, Mr Liu argued successfully that

gains or profits made by the client from the purchase and sale of shares should not be subject to income tax.

Introduction

Increasingly in Singapore, many taxpayers buy and sell shares using their spare funds in expectation of profits

from appreciation in the value of shares. Profits are realised when the shares are eventually sold. Many such

shareholders are retail investors: investors who generally have another business or occupation and do not buy and

sell shares on a full-time basis.

Tax treatment of share sale gains of retail investors should, it is felt, be differentiated from those who are in the

business of buying and selling shares for profit. Gains made by the latter from the purchase and sale of the shares

ought to be subject to tax, while gains made by retail investors should not always be subject to tax, simply

because they are not in a full-time pursuit of making share investments.

In GBU v Comptroller of Income Tax [2017] SGITBR 3, the Income Tax Board of Review (‘the Board’) had to

decide whether gains from the sale of shares earned amounting to several millions of dollars, from the use of spare

cash holdings ought to be taxable. The CIT proceeded on the basis that even if the shareholder did not buy and

sell the shares as part of its principal business activity, the gains from the sale of such shares would be subject to

income tax.



Factual Background

The case concerned a taxpayer who carried out its

principal business in the operation of supermarkets

and not in the business of making investments. The

CIT in seeking to impose tax on the gains, sought to

rely on two earlier decisions of the Board and argued

that the gains ought to be taxable. The CIT argued

that if the taxpayer had the intention to profit from

the transaction at the time the transaction was

entered into, gains derived from the transaction were

taxable. Further, it was only if the taxpayer could

satisfy the Board that the acquisition of shares was

intended to be a long-term investment, the gains

would not be taxable.

Liu Hern Kuan of Tan Peng Chin LLC successfully

persuaded the Board that the gains ought not to be

taxed. In GBU v CIT, the taxpayer used its spare cash

funds to acquire share counters and then sold them

for profit. The taxpayer was not in the business of

trading in shares but was buying the shares to

enhance its return on its huge spare cash holdings of

some $76m. On the facts of the recently released

decision, Mr Liu successfully persuaded the Board that

the taxpayer was making long-term investments and

therefore the gains were not gains of an income

nature.

Positions of the parties

a. The CIT’s arguments

The CIT relied on Section 10(1)(g) of the Income Tax

Act. Section 10(1)(g) is generally regarded as a

sweeping up provision in that it subjects to tax “gains

or profits of an income nature not falling within any of

the preceding paragraphs” (viz., not falling under

other subsections in section 10(1) that subject other

activities to tax).

The CIT sought to argue a very broad test in

applying section 10(1)(g): if the taxpayer had the

intention to profit from the transaction at the time

the transaction was entered into, gains derived

from the transaction were taxable as gains of an

income nature. Further, it was only if the taxpayer

satisfied the Board that the acquisition of shares

was intended to be a long-term investment, that

the gains would not be taxable.

It will be observed that if such a test were to be

applied, then practically any retail investor would

be subject to tax on its gains from the sale of

shares or any other derivative instruments. Many

investors would purchase shares in expectation of

profit from appreciation then sell the shares and

the gains would be taxable under the CIT’s test. It

is likely that only a few retail purchasers would

purchase shares for dividend yield, and less so

where the asset concerned would be financial

derivatives, some of which do not yield income

when they are owned.

b. The taxpayer’s arguments

The taxpayer therefore argued that such a test

could not apply to the case of retail investors

purchasing the shares in expectation of profit on

sale. Also the fact that there was no feasibility

study conducted when the shares were purchased

was irrelevant; as the purchases were carefully

considered by the taxpayer. The fact also that

some of the shares did not produce a dividend did

not make the shares less of an investment. The

argument too that the taxpayer was preparing for

a public listing and in fact was listed, and therefore

had a definite time-frame to sell the shares just

prior to listing, was also an untenable argument.
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The Board’s decision

The Board agreed with the taxpayer’s submissions.

The Board also did not apply the CIT’s test in the

case. It held that the shares were acquired for the

purpose of long-term investment; as such the gains

from the sale of the shares were not taxable. In so

finding, the Board observed that “the concept of

‘long-term investments’ is merely a safe harbour

which would satisfy the Board that the gain was

capital in nature but does not automatically render a

gain derived without the intention to hold the

purchase as a long-term investment as being an

income gain. All the facts and circumstances of the

case must be considered”.

The Board therefore did not apply the “intention to

profit” test relied upon by the CIT to determine the

issue. One material reason for the Board finding in

favour of the taxpayer, it is submitted, is that the

cases relied on by the CIT were cases on the sale of

real properties within a short space of time, while

the present case concerned the sale of shares. The

shares were listed shares on the SGX and also on a

foreign exchange, and were bought and sold

systematically and in tranches within two years of

assessment, when it became apparent the taxpayer

was to be listed. The taxpayer’s witness testified

that careful consideration was made on the choice of

the shares, and also the timing of the purchases and

sales.

The Board observed that the purchase of real

property and the “…purchase of shares give rise to

different considerations; what may constitute a

capital gain for a share portfolio investor may look

different from what may constitute a capital gain for

an investor in real property.” The Board recognised

“…distinctions that may arise between different

types of assets.”

Conclusion

The CIT did not appeal the decision to the High

Court, so the Board’s decision is the final word on

the application of section 10(1)(g). The case is

important because it clarifies how section 10(1)(g)

ought to be applied. In essence, simply because a

taxpayer had the intention to profit from a particular

transaction did not mean that gains from that

transaction will be caught under section 10(1)(g).

All facts and circumstances have to be considered in

determining if a taxpayer had an intention to make

an investment or not. The asset concerned, that

they were listed shares, was an important factor in

the determining of the intention behind the

acquisition of the asset, viz., whether it was

acquired as an investment or not.
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For further queries and assistance in revenue law, please refer to your

regular contact at TPC or contact the following.

Liu Hern Kuan
Consultant, Tax
DID: +65 6622 3860
Email: liuhernkuan@tpclaw.com.sg
Click here for curriculum vitae

Tan Peng Chin LLC

30 Raffles Place #11-00 Chevron House Singapore 048622

Tel: +65 6532 1808 Fax: +65 6534 5433

Web: www.tpclaw.com.sg
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